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Recent litigation before the courts in England 
and Hong Kong involving a PRC state-owned 
enterprise highlights the practical benefits of 
utilising insolvency proceedings as a means of 
international debt enforcement. 
Readers will recall Michael Cohn's article in 1994 
that dealt with the failure of an English judgment 
creditor to obtain a garnishee order absolute against 
tlie London branch of the Bank of China, the creditor 
having previously brought an action in the High 
Court against its joint venture partner - a PRC state- 
owned enterprise - and obtained a default judgment 
for a little under £2 million.' However, following the 
discharge of the garnishee order nisi by the court in 
Idondon, the English creditor has pursued other 
avenues of redress: most notably by putting the PRC 
state-ownecl enterprise into liquidation in Hong 
Kong. The Hong Kong winding up proceedings 
appear to have produced at least some results for the 
c:reditor, since a settlement was subsequently 
reached and the winding up stayed, although, in an 
intriguing final twist to an exceptional case, the 
judge in Hong Kong who ordered the stay expressed 
concern as to whether the draft settlement agree- 
rnent (which remained confidential) was a 'proper 
commercially moral agreement'.' 
In 1992 an English company ('Zoneheath') ob- 
tained a default judgment in London against China 
Tianjin International Economic and Technical Co- 
operative Corp. ('CTIETCC'), a corporation formed 
in accordance with the law of the People's Republic 
of China pursuant to an order of the Ministry of 
Foreign Trade and Economic Cooperation and the 
People's Government of the Municipality of Tianjin. 
In April 1993 in England, Zoneheath obtained from 
a master a garnishee order nisi against the Bank of 
China in London in respect of the judgment debtor's 
accounts held with the bank in the People's 
Republic of China. In March 1994 the Bank of China 
applied to have the garnishee order nisi set aside.' 
Although the English court had jurisdiction over the 
Bank of China (because i t  had a branch in London) 
and over the debts (even though they were situate in 
the People's Republic of China),' the court exercised 
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its discretion in favour of the Bank of China and set 
aside the garnishee order. The court found that it 
was irnproper to 'impose the remedy of the English 
court on a commercial entity unconnected with the 
subject-matter of the litigation and only drawn in 
L~ccause i t  happens to have a branch office in the 
City of London'.' The court was influenced, ji~ter 
a!ia, by the consideration that were an order made it 
might expose the Bank of China to the real risk of 
having to pay the debt twice over; and, moreover, 
that it was open to Zoneheath to enforce its 
judgment by bringing proceedings in the People's 
Republic of China under Articles 267 and 268 of the 
PRC Civil Procedure Code. I t  was stated by the judge 
that so to do was the 'proper procedure which could 
and should be followed'. 
After the garnishee order nisi was discharged. 
Zoneheath registered the English default judgment 
in Hong Kong.Vn September 1994, relying on the 
registration of its judgment in Hong Kong. Zone- 
heath petitioned the I-iong Kong High Court to wind 
up CTIETCC as an 'unregistered company' under 
sections 326 and 327 of the Companies Ordinance 
(Chapter 32, Laws of Hong Kong). Sections 326 and 
327 of the Hong Kong legislation are, for present 
purposes, identical to sections 220 and 221 of the 
Insolvency Act 1986; and in both jurisdictions for- 
eign corporations may be wound up as unregistered 
companies. In Re China Tianjin International Eco- 
11omic and Technical Co-operative Corporation7 
Rogers- J held that CTIETCC had a 'sufficiently close 
connection' to Hong Kong to justify making a 
winding up order, on the basis that CTIETCC had 
assets in Hong Kong (namely one share in a Hong 
Kong registered company) and that CTIETCC had 
claimed in certain published materials that it had 
established offices and joint ventures in many 
countries worldwide, including Hong Kong. In so 
holding, Rogers J relied on Re A Con~pany (No. 
00359 of 1987) and Re Real Estate Development Co.' 
At the time of making the winding up order in 
Hong Kong, Rogers J expressed the hope that by 
doing so the chances of a settlement of the under- 
lying dispute between Zoneheath and CTIETCC 
might be advanced."The chances of a settlement 
were increased by the fact that Zoneheath was 
apparently the only known creditor of CTIETCC. By 
early September 1995, newspapers in Hong Kong 
were reporting that a compromise had been reached, 
and, on 16 October 1995, Zoneheath applied for a 
stay of all further proceedings in the winding up (Re 
Cltina Tianjin International Economic and Tech- 
nical Co-operative Corp, Winding Up 438 of 1994, 
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High Court, 16  October 1995, unreported). The terms 
of the draft settlement agreement remained con- 
fidential and were not divulged in the court. So one 
can only speculate as to what prompted Rogers J to 
observe: 
' r l~at  is a confidential agreement and its terms are not 
to he disclosed. I will, therefore, not refer to the 
details of i t  but I have to say that I find i t  very difficult 
to say that I am satisfied as to commercial nlorality. 
The decisio~l in this case should not therefore he 
taken a s  a n y  prec:edent in the future. In my view i t  
may well be necessary ~ I I  any future case for evidence 
to he filed to show thnt the agreement between the 
parties does reflect a proper con~mercially moral 
agreemelit and not an agreement to which one of the 
parties has been forced."' 
Nevertheless, Rogers J did exercise his discretion to 
order a stay. The court noted, first, that the default 
judgment obtained by Zoneheath in England in 1992 
had been set aside, with the consequence that the 
judgment could no longer be registered in Hong 
Kong and form the basis of the winding up petition; 
and, secondly, that since it had become clear that the 
liquidator was not in any event going to recover any 
substantial or worthwhile assets in Hong Kong, no 
one would benefit from the continuatiorl of the 
winding up proceedings." 
Comment 
The practical significance of the Hong Kong 
proceedings is that this is the very first time a PRC 
corporation - let alone a PRC state-owned corpora- 
tion - has been put into liquidation in Hong Kong. 
Moreover, the facts of the underlying dispute had no 
connection whatsoever with Hong Kong. Obviously, 
therefore, the CTIETCC case serves as a useful 
reminder to practitioners whose clients have joint 
venture interests in the People's Kepublic of China 
(or who trade with PRC corporations generally) that 
resorting to winding up proceedings in Hong Kong 
can be a useful tactical option. Additionally, of 
course, once a liquidator has been appointed, the 
investigatory powers that are available under the 
winding up legislation may reveal the whereabouts 
of valuable assets. 
Two final points must be made. First, traditionally 
the jurisdiction of the courts (in Hong Kong as in 
England) to wind up a foreign company has been 
founded on the presence of assets alone ( R e  
Cornpazlia Merabello San Nicholas SA)." However, 
in the CTIETCC case, Rogers J held that the fact that 
there were assets in Hong Kong was relevant in 
considering whether there was a 'sufficient connec- 
tion' to Hong Kong. On the facts, Rogers J found such 
a sufficient connection. In making these findings, a 
certain amount of confusion appears to have crept 
into the judgment. The English cases that refer to a 
'sufficient connection"' have involved situations 
where there were no assets in England - so that 
another jurisdictional basis had to be found. But if. 
as in the CTIETCC case, there are assets in Iiong 
Kong, then that is in itself enough to found jurisdic- 
tion to wind up a foreign company. And, seconclly, i t  
must always be remembered that the making of il 
winding up order against a foreign corporation is i i  
matter of discretion: an order. does not have to be 
made. The court (in Hong Kong as in England) nlay 
decline to make a winding up order on the basis that 
there is a clearly more appropriate forum in which 
proceedings should be instituted." It is unfortunate 
that the question of discretion was not raised by the 
corporation in the CTIETCCcase. However, it can be 
stated with some certainty that a winding up  order 
ccrill be made if the court finds that a debtor corpora- 
tion is simply trying to avoid paying a debt owed to 
one particular creditor, rather than that the corllora- 
tion is genuinely insolvent and is seeking to make 
proper arrangements in its home state for recon- 
struction or liquidation for the benefit of all its 
creditors. 
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